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On 19 December 2019, the law implementing EU Direc-

tive 2017/952 of 29 May 2017 (the “ATAD2”) which was 

voted. This law  provides a new anti-avoidance regime 

that seeks to counteract hybrid mismatches in the tax 

treatment of instruments and structures across jurisdic-

tions (the “ATAD2 Law”).

Apart from a few welcome adaptations, the Luxembourg 

legislator has generally made a verbatim transposition 

of ATAD2. However, the ATAD2 wording is far from being 

clear and precise. In this case, ATAD2 Recital No.  28 calls 

on Member States to refer to the explanations and 

 examples in the OECD BEPS report on Action 21 

(“BEPS A2”) as a source of illustration or interpretation 

to the extent that they are consistent with the provisions 

of ATAD2 and with Union law.

Where no guidance is provided either from the legislator 

or from the tax authorities, the taxpayer is therefore 

prompted to rely on BEPS A2’s best practice recommen-

dations2 to fi ll in the gaps and to deal with any incompat-

ibilities that may arise between the recommendations 

and existing Luxembourg rules, at least in terms of objec-

tives and context.

One of the concepts in the ATAD2 Law that specifi cally 

requires the taxpayer to actively interpret it for himself, 

is the one related to the concept of, “structured arrange-

ment”.

This concept is of signifi cance as it is one of the two gate-

ways to the application of the hybrid mismatch rules.

In eff ect, any remedies to a hybrid mismatch in tax out-

comes under the ATAD2 Law are triggered only if there 

is a degree of relatedness between the parties or if the 

relevant dealing occurs under a structured arrangement.

According to the ATAD2 Law’s defi nition of structured 

arrangement – which exactly replicates the one in 

ATAD2 – a structured arrangement means “an arrange-

ment involving a hybrid mismatch where the mismatch 

outcome is priced into the terms of the arrangement or an 

arrangement that has been designed to produce a hybrid 

1  OECD (2015), Neutralising the Eff ects of Hybrid Mismatch Arrange-

ments, Action 2 – 2015 Final Report, OECD/G20 Base Erosion and Profi t 

Shifting Project, OECD Publishing, Paris. 

2  In the explanatory statements, the Luxembourg legislator did make 

a general reference to BEPS A2 as source of interpretation for the tax-

payer. 

mismatch outcome, unless the taxpayer or an associated 

enterprise could not reasonably have been expected to be 

aware of the hybrid mismatch and did not share in the 

value of the tax benefi t resulting from the hybrid mismatch”.

This is where Luxembourg guidelines end in this respect. 

However, BEPS A2 devotes a whole chapter to the con-

cept of structured arrangement through Recommenda-

tion 10. This does not mean, however, that BEPS A2 leaves 

no questions or that it does not raise a host of new issues.

It would then be desirable to grasp the intent of the 

structured arrangement rule which could be of some help 

when dealing with issues that may arise when applying 

the general principle and related exceptions.

1. The spirit and logic of the rule

The ATAD2 Law covers hybrid mismatches (i) arising be-

tween “associated enterprises”3 whether the hybrid mis-

matches were the parties‘ intended eff ect or not and (ii) 

resulting from a structured arrangement whether the par-

ties to the transaction are associated enterprises or not. 

The consultation document on BEPS A24 implies that the 

rules mainly target hybrid technics that are deliberately 

used to engineer a mismatch in tax outcomes5. In this 

regard, in the consultation document, it was assumed 

that the risks of planning schemes involving hybrid mis-

match arrangements would be higher between related 

parties. However, in those cases where the mismatch 

arose by accident rather than design, the OECD consid-

ered that parties sharing “a signifi cant degree of common 

3  According to Article 168 ter  of the ATAD2 Law, an “associated enter-

prise” is:

– an entity in which the taxpayer holds directly or indirectly a participa-

tion in terms of voting rights or capital ownership of 50% or more, 

or is entitled to receive 50% or more of the profi ts of that entity;

– an individual or an entity, which holds directly or indirectly a par-

ticipation of at least 50% in terms of voting rights or capital owner-

ship in the taxpayer, or is entitled to receive at least 50% of the prof-

its of the taxpayer;

– an entity that is part of the same consolidated group for accounting 

purposes;

– an enterprise in which the taxpayer has a signifi cant infl uence in the 

management, or an enterprise that has a signifi cant infl uence in the 

management of the taxpayer.

  However, for mismatches resulting from a hybrid instrument, the per-

centage has decreased to 25%. 

4  Public Discussion Draft BEPS ACTION 2: Neutralise The Eff ects Of 

Hybrid Mismatch Arrangements (Recommendations for Domestic Laws), 

19 March 2014-2 May 2014. 

5   Ibid , see for instance paragraph n° 126. 
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ownership or control can be expected to identify and nego-

tiate an appropriate allocation of risk in relation to the ap-

plication of the hybrid mismatch rule”6. This signifi cant 

degree of ownership or control has been set in the ATAD2 

Law at 50% of interests ownership (in terms of right to 

votes, capital ownership or profi ts) for most hybrid mis-

matches (reduced to 25% in case of payments under a 

fi nancial instrument) as well as in cases where the parties 

are in the same consolidated group for fi nancial account-

ing purposes or where one has a signifi cant infl uence 

over the management of the other.

In those cases, the taxpayer is somehow irrevocably pre-

sumed to be responsible for the hybrid mismatch in tax 

outcomes either because he engineered it or because he 

did not avoid it while he was in a position to do so.

The reasons for this bottom-up approach are threefold: 

fi rst, it seeks to identify those transactions which raise 

the most signifi cant concerns from a tax policy perspec-

tive. Secondly, it keeps the collateral costs for applying 

the rules proportionate to the intended benefi ts. Finally; 

but not least, it constitutes (a priori) a clearly identifi ed 

triggering event for an automatic application of the hy-

brid mismatch rules.

Conversely, between unrelated parties, the potential for 

abuse is generally much lower. Therefore, hybrid mis-

matches arising in such a context will be subject to a tax 

adjustment to the extent that they were designed to 

secure a tax benefi t.

Accordingly, the structured arrangement rule is a general 

anti-abuse rule that provides for a second safety net in 

case tax avoidance schemes are not adequately ad-

dressed through the related party status test.

2. The general defi nition

According to the general defi nition provided by the 

ATAD2 Law, an arrangement will be structured if “the mis-

match outcome is priced into the terms of the arrangement 

or an arrangement that has been designed to produce a 

hybrid mismatch outcome”7.

Accordingly, the following two limbs outline (potentially 

overlapping) circumstances of a structured arrangement:

 – the arrangement is intended to rely on or produce a 

hybrid mismatch;

 – the pricing is based on the existence of a hybrid mis-

match.

2.1. The design feature limb

The design feature limb undergoes a single test, i.e. the 

reasonableness test bypassing a purpose test.

6   Ibid.  

7  Article 168 ter  (1) 17. 

2.1.1. The reasonableness test

2.1.1.1. Principle
Identifying tax-motivated structured arrangements, at its 

core, entails an enquiry into the purpose of the arrange-

ment. According to Recommendation 10, this purpose 

must spring from an objective observation of the terms 

of the arrangement and the surrounding facts and cir-

cumstances in existence at inception of the arrangement: 

“if a reasonable person, looking at the facts of the arrange-

ment, would otherwise conclude that it was designed to 

engineer a mismatch in tax outcomes, then the arrange-

ment should be caught by the defi nition regardless of the 

actual intention or understanding of the taxpayer when 

entering into an arrangement”8.

This test is somewhat similar to the fi rst prong of the 

sub-test provided for under the Principal Purpose Test 

(“PPT”) as set out in the Multilateral Convention to Imple-

ment Tax Treaty Related Measures to Prevent Base Erosion 

and Profi t Shifting (the “Multilateral Instrument” or the 

“MLI”)9 and stemming from the fi nal report on Action 6 

of the BEPS report10.

According to Article 7 (Prevention of Treaty Abuse) of the 

MLI, the PPT rule is applicable when “it is reasonable to 

conclude, having regard to all relevant facts and circum-

stances, that obtaining that benefi t was one of the principal 

purposes of any arrangement or transaction that resulted 

directly or indirectly in that benefi t […].”

Commentary on the PPT rule in BEPS Action 611 indicates 

that the PPT requires one to “undertake an objective 

analysis of the aims and objects of all persons involved in 

putting that arrangement or transaction in place or being 

a party to it. What the purposes are of an arrangement or 

transaction is a question of fact, which can only be an-

swered by considering all circumstances surrounding the 

arrangement or event on a case-by-case basis. It is not nec-

essary to fi nd conclusive proof of the intent of a person 

concerned with an arrangement or transaction, but it must 

be reasonable to conclude, after an objective analysis of the 

relevant facts and circumstances, that one of the principal 

purposes of the arrangement or transaction was to obtain 

the benefi ts of the tax convention”.

The wording “it is reasonable to conclude, having regard 

to all relevant facts and circumstances” is the so-called 

“reasonableness test”12.

8  See BEPS A2, para. 321. 

9  See Article 7 of the MLI. 

10  OECD (2015), Preventing the Granting of Treaty Benefi ts in Inappropri-

ate Circumstances, Action 6 – 2015 Final Report, OECD/G20 Base Erosion 

and Profi t Shifting Project, OECD Publishing, Paris. 

11  See paras. 10 and 11 of the Commentary on the PPT rule. 

12  See D.  WEBER , “ The reasonableness test of the Principal Purpose Test Rule 

in OECD BEPS Action 6 (tax treaty abuse) versus the EU Principle of Legal 

Certainty and the EU Abuse of Law Case Law ”, in Erasmus Law Review, 

August 2017 No. 1, p. 49. 
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Similarly, Recommendation 10 provides that “The test for 

whether an arrangement is structured is objective. It applies, 

regardless of the parties’ intentions, whenever the facts and 

circumstances would indicate to an objective observer that 

the arrangement has been designed to produce a mismatch 

in tax outcomes”13.

The reasonableness test is therefore an objective test. 

The test is objective not only because it relies on facts 

and circumstances surrounding the arrangement regard-

less of the actual intention or understanding of the tax-

payer; but also because the analysis of the facts and 

circumstances is itself objective. Recommendation 10 

calls for an objective third-party observer to carry out 

this analysis, which would involve weighing facts and 

circumstances in order to determine whether it is reason-

able to conclude that an arrangement was engineered 

to produce a hybrid mismatch.

It is worth noting that the reasonableness test applies to 

an entire arrangement and not only to the transaction 

that gives rise to a hybrid mismatch in tax outcome. 

Therefore, an arrangement should still be treated as 

structured even if every step of it has a non-tax justifi ca-

tion as long as it is reasonable to conclude that part of 

the explanation for the overall design of the arrangement 

was to generate a hybrid mismatch.

According to Recommendation 10, the facts and circum-

stances include the relationship between the parties, the 

circumstances under which the arrangement was en-

tered into, the steps and transactions that were under-

taken to put the arrangement into eff ect, the terms of 

the arrangement itself and the economic and commer-

cial benefi ts of the transaction.

When determining whether the structured arrangement 

defi nition is satisfi ed, the relevant type of hybrid mis-

match must be taken into account as each kind of mis-

match is made up of diff erent elements giving rise to the 

tax benefi t. For example, in identifying a hybrid fi nancial 

instrument, the relevant elements would include the 

choice of instrument and the terms of the instrument 

along with the tax position of the parties to the arrange-

ment. Therefore, each type of hybrid mismatch requires 

a proper understanding of the scheme to determine 

whether there is a structured arrangement.

2.1.1.2. Examples of indicators of a structured arrangement
Recommendation 10 sets out a non-exhaustive list of six 

(supposedly) readily identifi able factors indicating that 

a particular arrangement was specifi cally structured to 

achieve a hybrid mismatch.

It is clarifi ed that such a list of factors is not exhaustive 

and there may be other factors in an arrangement that 

could also lead an objective observer to conclude that 

13  See BEPS A2, para. 319. 

the arrangement was deliberately designed to produce 

a mismatch. Finally, these factors could be used alone or 

together, depending on the case, to determine whether 

the hybrid mismatch is a design feature of the arrange-

ment.

(a) Arrangement that is designed or part of a plan to 

produce a mismatch

This fi rst factor described in Recommendation 10 ap-

pears a little baffl  ing.

Through this factor, “an arrangement will be part of a plan 

to produce a hybrid mismatch where a person with mate-

rial involvement in, or awareness of, the design of the ar-

rangement (such as a tax advisor) has identifi ed, before the 

arrangement was entered into, that it will give rise to mis-

match in tax outcomes”14. It is furthermore clarifi ed that 

“this factor ensures that if a taxpayer is advised of the hybrid 

mismatch then the arrangement will be a structured ar-

rangement”.

Evidently, if it results from written documents that the 

taxpayer designed the arrangement with a view to ben-

efi ting from a hybrid mismatch, the structured arrange-

ment test is complete and there is no need to investigate 

further.

However, a strict reading of this example could lead to 

the conclusion that the mere fact that the taxpayer was 

aware that the transaction would produce a hybrid mis-

match in the tax outcomes, would make the arrange-

ment structured.

This reading would confl ict with the general defi nition 

and the spirit of the structured arrangement concept as 

described in Recommendation 10 which requires that 

“the mismatch in tax outcomes was an intended [empha-

sis added] feature of the arrangement15”. Yet, the fact that 

the taxpayer knows before entering into the transaction 

that it would produce a hybrid mismatch does not neces-

sarily mean that the hybrid mismatch in tax outcomes is 

“intended”. This would overly broaden the scope of the 

structured arrangement concept, and would draw in any 

cases where it can be proved (either through written or 

oral advice given in connection with the arrangement, 

or via working papers or documents) that the taxpayer 

was aware that the transaction will give rise to a hybrid 

mismatch in tax outcomes regardless of whether the 

mismatch outcomes was actually intended. The authors 

are of the view that this reading should not be privileged 

for the following reasons:

 – As mentioned above, the general defi nition of the 

structured arrangement concept makes it clear that 

the rule targets arrangements that have been delib-

erately structured to engineer a hybrid mismatch;

14  BEPS A2, n° 330. 

15  BEPS A2, n° 319. 
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 – The examples given in Recommendation 10 to illus-

trate this factor, namely examples 1.31 and 10.2 of 

BEPS A2, reveal that in every scenario, the arrange-

ment was viewed (by Recommendation 10) as struc-

tured based on a number of factors indicating that 

the hybrid mismatch in tax outcomes was intended 

(and not only on the fact that the taxpayer was aware 

of the hybrid mismatch). Moreover, it is notable that 

the arrangements in these examples included either 

an unnecessary step (see example 10.2 of BEPS A2) 

or an unnecessary transaction (see example 1.31 of 

BEPS A2) that had no substantial business, or com-

mercial purpose.

Interestingly, this factor not only covers situations where 

the arrangement was designed to engineer a hybrid mis-

match in tax outcomes but also situations where the 

taxpayer is intended to rely on a hybrid mismatch. This 

scenario is described in paragraph 344 of Recommenda-

tion 10: “whether a taxpayer is a party to a structured ar-

rangement is likely to have the most practical signifi cance 

in the context of payments made to a reverse hybrid or 

under an imported mismatch arrangement. In the cases of 

a reverse hybrid, for example, the relationship between the 

investor and the reverse hybrid will often satisfy the condi-

tions of a structured arrangement. This is particularly the 

case in respect of investment funds where investors may 

look to invest in vehicles that are tax neutral under the laws 

of the establishment jurisdiction and to ensure that the in-

vestment return will only be taxable on distribution”16. This 

means that an investor that looks to invest in vehicles 

that are tax neutral will make the arrangement structured 

although he did not implement it (and the arrangement 

has not been designed at its inception to engineer hybrid 

mismatch in tax outcomes).

This scenario should be distinguished from the one 

where the investor chooses to invest in a structure with-

out specifi cally looking to benefi t from a hybrid mis-

match (although, of course, it could be assumed that the 

taxpayer will not sulk knowing that their investment will 

at the same time, be tax advantageous). In this case, al-

though they may not be averse to the hybrid mismatch, 

they were not looking for it.

(b) An arrangement that uses a term, step or 

transaction to create a mismatch

An arrangement will be structured if there is a term/step/

transaction included in the scheme explicable by refer-

ence to a hybrid mismatch.

This indicator alone, is in itself evidence of a structured 

arrangement if two conditions are met: (i) in the absence 

of that term, step or transaction, the mismatch would 

not have arisen and (ii) there was no substantial business, 

commercial or other reason for inserting that term into 

16  See paragraph n° 344. 

the arrangement or for undertaking that step or transac-

tion.

In the case where  condition (ii) is not met, i.e., there are 

valid, non-tax reasons for inserting that term into the 

arrangement or for undertaking that step or transaction, 

this should not, nevertheless, entirely negate this factor. 

This is because this factor could be used together with 

other factor(s) to demonstrate that the hybrid mismatch 

in tax outcomes was part of the plan, despite the exis-

tence of non-tax justifi cations. 

(c) An arrangement is marketed as a 

tax-advantaged product

Any material or oral communication provided to the par-

ties to the arrangement or potential parties to the ar-

rangement that points out a potential tax benefi t deriv-

ing from a hybrid mismatch will be an indicator that the 

arrangement is structured.

Recommendation 10 gives as an example, a marketing 

material that mentions to an investor in a double deduc-

tion structure, that the investor will be able to claim the 

benefi t of any losses incurred by the investment vehicle, 

or, in a deduction/non-inclusion structure that the bor-

rower should be entitled to a tax deduction for the pay-

ments. Prospectuses and other off ering documents that 

are required to be provided to an investor as part of an 

off er of investment securities are typically put under the 

spotlight.

It is clarifi ed that this factor “ensures that tax benefi ts de-

rived from the hybrid mismatch arrangement cannot be 

used to market the arrangement”.

However, mentioning the right of the borrower to deduct 

payment made under the instrument issued may be sim-

ply part of the borrower tax regime regardless of the type 

of instrument issued and the investor’s tax position. Yet, 

the description of the issuer’s tax regime in a prospectus 

or an off ering memorandum generally results either from 

a market practice or a legal requirement.

In this respect, a change to legislation regarding tax in-

formation to be included in a public off er and/or listing 

prospectus under the new EEA prospectus rules, appli-

cable as of 21 July 2019, must be mentioned17. The new 

legislation has introduced new, simplifi ed rules, with 

respect to tax sections contained in securities prospec-

tuses. This new approach generally only requires an is-

suer to include a warning that the tax legislation of the 

17  See in this respect Regulation (EU) 2017/1129 of the European Parlia-

ment and of the Council of 14 June 2017 on the prospectus to be pub-

lished when securities are off ered to the public or admitted to trading 

on a regulated market, and repealing Directive 2003/71/EC and Com-

mission Delegated Regulation (EU) 2019/980 of 14 March 2019 supple-

menting Regulation (EU) 2017/1129 of the European Parliament and of 

the Council as regards the format, content, scrutiny and approval of the 

prospectus to be published when securities are off ered to the public or 

admitted to trading on a regulated market and repealing Commission 

Regulation (EC) No. 809/2004. 
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investor’s Member State and of the issuer’s state of in-

corporation may have an impact on the income received 

from the securities. However, an issuer must still include 

specifi c information on the tax treatment of the securities 

where the proposed investment attracts a tax regime 

which is specifi c to that type of investment.

Obviously, when the description of the tax position of 

the issuer is required by law or regulation, the material 

providing such information could not be viewed as a tax 

marketing document.

In any case, the fact that the marketing material points 

out that the issuer is entitled to a deduction would 

definitely not, in the author’s view, be suffi  cient evidence 

of the design feature of an arrangement as described in 

Example 10.3. of BEPS A2 (points 5 and 6). The conclusion 

would be diff erent if in addition, the instrument had 

been primarily marketed to investors in jurisdictions that 

could benefi t from the mismatch in tax outcomes.

(d) An arrangement that is primarily marketed to 

taxpayers in a particular jurisdiction

An arrangement would be considered as structured if the 

arrangement is primarily marketed to taxpayers of a par-

ticular jurisdiction that would benefi t from the mismatch.

This factor also covers situations where the majority of 

investors – in number or value - that purchased the prod-

uct happen to benefi t from a hybrid mismatch while the 

product had been marketed in several jurisdictions. This 

factor provides a major challenge to the taxpayer when 

the time comes for them to prove that despite the pres-

ence of a majority of investors benefi ting from a hybrid 

mismatch, the arrangement is not structured. Fortunate-

ly, the rule also provides for a carve-out in this case where 

the issuer of the product could not reasonably have been 

expected to be aware of the mismatch in tax treatment 

and did not benefi t from the mismatch either. Recom-

mendation 10 and Article 168ter (1) 17 of the ATAD2 Law 

do not, however, apply this carve-out in the same way 

(see Section 2 below).

Since the list of factors provided under Recommenda-

tion 10 is not exhaustive, this factor should also be ex-

tended to include cases where the product has only been 

off ered or marketed to a particular subset of prospective 

investors or participants in a particular jurisdiction who 

would be expected to benefi t from such a hybrid mis-

match.

(e) Change to the economic return under the 

instrument

This factor typically addresses the case where the exist-

ing terms of an arrangement will be changed in the event 

that the hybrid mismatch would no longer be available.

In Example 10.2 of the BEPS A2, the arrangement has 

been unwound, at no cost to the terminating party since 

the tax benefi t under the structure is no longer available. 

It is mentioned that in this case, this is a “strong indicator” 

of the arrangement having been structured to produce 

a mismatch in tax outcomes.

Such changes could also consist in increasing the cost of 

fi nancing at the benefi t of the lender or in the redemp-

tion of an instrument for its face value, in order to “pri-

marily” deal with the risk that the hybrid mismatch rules 

may apply to the arrangement.

The use of the word “primarily” indicates that the factor 

would still be present even if such clauses were inserted 

for other non-tax reasons that are of lesser importance 

than the tax reasons.

Interestingly, the French version of BEPS A2 uses the 

word “uniquement” to translate “primarily” which leads to 

different interpretations. The wording “uniquement” 

could actually be translated in English as “exclusively”. 

Accordingly, if the clauses are inserted for other non-tax 

reasons (no matter if they are of lesser importance than 

the tax reasons), the factor would not be satisfi ed.

In any case, such clauses do not necessarily indicate that 

the parties intended to enter into a structured arrange-

ment if the taxpayer is able to establish that such con-

tractual terms would ordinarily be expected to be found 

in a fi nancing arrangement of that nature.

(f) Pre-tax negative return

An arrangement that would produce a negative return 

were the hybrid mismatch not be present would consti-

tute a factor indicating the presence of a structured ar-

rangement.

A typical example provided in Recommendation 10 re-

fers to a back-to-back loan, structured through an unre-

lated intermediary, in order to avoid the related party 

test while maintaining the hybrid mismatch in tax out-

come. In that example, the tax benefi t under the hybrid 

mismatch arrangement is returned to the parent com-

pany in the form of an above-market rate of interest.

The fact that it would be uneconomic for the taxpayer 

to enter into such a scheme in the absence of the hybrid 

arrangement, would substantially indicate not only sat-

isfaction of the “priced into the terms” limb but poten-

tially also the “design feature” limb.

2.1.2. Absence of principal purpose test

While the reasonableness test of the structured arrange-

ment rule has similarities with the PPT rule, the structured 

arrangement rule does not, however, encompass a “prin-

cipal purpose test”.

In the PPT, the test denies treaty benefi ts where “one of 

the principal purposes” of engaging in a transaction or 

arrangement is to obtain a tax benefi t. This means that 

obtaining such tax benefi t needs not be the “sole or 
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dominant purpose of a particular arrangement or transac-

tion”, but just one of many purposes underlying the trans-

action. In the PPT, the taxpayer remains free to choose 

the least taxed road as long as this choice is not mainly 

tax driven.

Conversely, the structured arrangement rule ensures that 

hybrid mismatches cannot be one of the options off ered 

to the taxpayer.

Accordingly, if the surrounding facts and circumstances 

lead to the conclusion that a hybrid mismatch is a design 

feature of an arrangement based on the reasonableness 

test, there is no further need to balance this conclusion 

against any other economic or commercial aspects of 

the arrangement or against its broader rationale to de-

termine a degree of signifi cance or purpose in respect 

of the tax motive. This limb of the structured arrangement 

defi nition is not a “principal purpose test”. Accordingly, 

where an arrangement produces a combination of tax 

and commercial benefi ts, it will still be treated as a struc-

tured arrangement if an objective observer were to 

 conclude that part of the explanation for the design of 

the arrangement was to achieve a hybrid mismatch.

However, the economic and commercial reasons under-

lying a step, a transaction, or an arrangement, could be 

used to establish that the arrangement was not designed 

to engineer a hybrid mismatch in tax outcomes.

2.2. The pricing limb test

In contrast to the design feature limb, the pricing limb 

of the structured arrangement defi nition does not involve 

an enquiry into broader matters related to the arrange-

ment such as the relationship between the parties or the 

circumstances under which the arrangement was en-

tered into. The satisfaction of the pricing test must be 

evident from the terms of the transaction documents 

themselves. A simple analysis (and understanding) of the 

terms of the arrangement will be suffi  cient to see if the 

tax benefi t of the mismatch has been factored into the 

calculation of the return of the investment. The examples 

given to illustrate this factor typically describe two situ-

ations where the interest rate of a hybrid fi nancial instru-

ment is set either above or under the market value in 

order to provide the payee or the payer, as the case 

maybe, with the tax saving resulting from the hybrid 

mismatch.

3. The carve-out

3.1. The principle

Where the structured arrangement defi nition is satisfi ed, 

Recommendation 10 provides for a carve-out for an en-

tity that is not a party to the structured arrangement.

Essentially, if the taxpayer (or a related party) could not 

reasonably have been expected to be aware of the hybrid 

mismatch, nor have benefi tted from the mismatch, it will 

not satisfy the condition of being a party to the structured 

arrangement.

Article 168ter (1) 17 of the ATAD2 Law also provides for 

a similar carve-out although there are some diff erences 

which may have an impact on the application of the 

structured arrangement rule.

Mainly, the ATAD2 Law defi nition of structured arrange-

ment does not include the concept of “party to the struc-

tured arrangement”. In Recommendation 10, if an entity 

could not reasonably have been expected to be aware 

of the hybrid mismatch nor have benefi tted from the 

mismatch, the entity is not considered as being a party 

to a structured arrangement. Recommendation 10 there-

fore covers situations where there is a structured arrange-

ment but excludes the entity that is not a party to it. This 

situation could happen for instance, for issuers of wide-

ly held retail investment products. As mentioned in the 

section related to factor (a) of this article (see supra), an 

investor that looks to enter into an arrangement that 

gives rise to a hybrid mismatch in tax outcome could lead 

to the arrangement being considered as structured. How-

ever, if the issuer is not considered as a party to it, the 

structured arrangement rule would not apply. This leads 

to nonsensical application of the rule to situations where 

a single party to an arrangement could make it struc-

tured. As a matter of consequence, a tax adjustment 

could still be made at the level of the investor if the ju-

risdiction in which the investor operates provides for 

secondary rules.

In contrast, the carve-out provided under the ATAD2 Law 

disqualifi es entirely the arrangement as being structured 

as it defi nes the structured arrangement as being “an ar-

rangement involving a hybrid mismatch where the mis-

match outcome is priced into the terms of the arrangement 

or an arrangement that has been designed to produce a 

hybrid mismatch outcome, unless [emphasis added] the 

taxpayer or an associated enterprise could not reasonably 

have been expected to be aware of the hybrid mismatch 

and did not share in the value of the tax benefi t resulting 

from the hybrid mismatch”18.

Specifi cally, according to the ATAD2 Law, an arrangement 

will not be structured if the taxpayer can satisfy all of the 

following three conditions:

(i) the taxpayer could not reasonably have been ex-

pected to be aware that the arrangement gave rise 

to a hybrid mismatch (the “awareness test”); and

18  In French “ un dispositif utilisant un dispositif hybride et dont les termes 

intègrent la valorisation de l’eff et d’asymétrie ou un dispositif qui a été 

conçu en vue de générer l’eff et d’un dispositif hybride, à moins que l’on ne 

puisse pas raisonnablement attendre du contribuable ou d’une entreprise 

associée qu’il/elle soit informé(e) de l’existence du dispositif hybride, et qu’il/

elle n’ait pas bénéfi cié de l’avantage fi scal découlant de ce dispositif ”. 
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(ii) no other associated enterprises of the taxpayer could 

reasonably have been expected to be aware that the 

arrangement will likely give rise to a hybrid mis-

match; and

(iii) the taxpayer did not share in the value of the tax 

benefi t resulting from the hybrid mismatch. It results 

from example 4.1 of BEPS A2 that it is not suffi  cient 

that the investment is simply more marketable due 

to its tax treatment but that it is also necessary that 

the value of the tax benefi t should be priced into the 

investment.

If the above conditions are met, the arrangement will not 

be structured even though the investors on their side 

have looked to benefi t from a hybrid mismatch. 

Following Recommendation 10, the “awareness test” is 

an objective test that is largely based on the informa-

tion available to the taxpayer. Diffi  culties may arise in 

practice when determining whether or not the taxpay-

er had suffi  cient knowledge, or should have had suffi  -

cient knowledge, to know that the arrangement would 

have given rise to an anti-hybrid mismatch. This test 

does not impose an obligation on the taxpayer to un-

dertake additional due diligence on a commercial trans-

action over and above what would be expected of a 

reasonable person. Still, what could be expected to be 

“reasonable” will likely be subject to debate. Practical 

guidance from the tax authorities would be welcome 

in this respect. 

3.2. Some practical implications

3.2.1. Private equity and real estate structures

This carve-out would be of particular importance in the 

context of Luxembourg’s private equity & real estate (“PE 

RE”) investment sector structured through limited part-

nerships or securitisation companies.

In a typical PE RE fund structure, the Luxembourg vehicle 

that is used to manage the pool of assets is often estab-

lished in the form of a Luxembourg special limited part-

nership (“SLP”) so as to provide investors with a lot of 

legal fl exibility.

The SLP is tax transparent for Luxembourg corporate 

income tax and net wealth tax purposes.

Investment structures involving a tax transparent entity 

such as the SLP could meet the defi nitions of hybrid en-

tity as laid down in Article 168ter (1) 2 b) of the ATAD2 

Law and of the reverse hybrid entity as laid down in Ar-

ticle 168quater of the ATAD2 Law if the SLP is treated as 

tax opaque in the investors’ jurisdiction.

The adjustment required under the rule of Article 168ter 

(1) 2 b) of the ATAD2 Law is the denial of the tax deduc-

tion at the level of the Luxembourg paying vehicle 

(which made payments to investors through the SLP).

In this case, it derives from Recommendation 10 that 

such investment fund structures could satisfy the condi-

tions of a structured arrangement if it turns out that inves-

tors have looked to invest in vehicles that provide them 

with an advantageous tax treatment in their jurisdic-

tion19. However, according to Article 168ter (1) 17 of the 

ATAD2 Law, there will not be a structured arrangement if 

the payer did not benefi t from the mismatch (i.e. the 

payment was at fair market value) and could not reason-

ably have been expected to be aware of the mismatch 

in tax treatment.

In a structure with a limited number of investors, the 

issuer should be able to identify them. This does not 

mean, however, that the issuer knows the tax position of 

the investors. The key point is to know what level of 

knowledge the issuer can reasonably be expected to 

have in this case. In the author’s view, the issuer should 

not be expected to take the tax position of the investors 

into account as part of its ordinary commercial due dili-

gence as illustrated in Example 4.1 of BEPS A2.

Were the payer to claim that they were not aware of the 

hybrid mismatch, it would be up to the tax authorities 

to prove the contrary, or to prove that the payer should 

have known that the arrangement would produce a hy-

brid mismatch as part of the standard due diligence that 

should be required in this kind of transaction.

Even assuming that the payer knows the general tax po-

sition of the investors, this does not necessarily mean 

that it knows that their tax positions will (likely) achieve 

a hybrid mismatch. Ironically, the hybrid mismatch rules 

are so complex that they generally require an in-depth 

analysis from tax experts to know whether an arrange-

ment will give rise to a hybrid mismatch in tax outcomes. 

Yet, one can reasonably argue that such an analysis is not 

generally part of the commercial due diligence expected 

from a PE RE investment fund.

While the adjustment required under Article 168ter 

(1) 2 b) of the ATAD2 Law is diff erent from the one pro-

vided under Article 168quater, the same reasoning could 

also apply in the latter context – provided, however, that 

one considers that the structured arrangement rule ap-

plies to the Article 168quater of the ATAD2 Law20. If it 

can be established that the payer could not reasonably 

have been expected to be aware of the mismatch in tax 

treatment (and it did not benefi t from the mismatch 

either), there will be no structured arrangement and no 

19  See paragraph n° 344. 

20  One could indeed argue that Article 168 ter  applies autonomously 

vis-à-vis the Article 168 quarter  (save where Article 168 quarter  makes  

 express reference to Article 168 ter  as it is the case for the concept  of 

 “associated enterprises”) .  This results in particular from the wording   “ for 

the purposes of this article ”   used to introduce the defi nitions of Arti-

cle 168 ter  of the ATAD2 Law .  Yet, the wording “structured arrangement” 

is actually defi ned in Article 168 ter  and   “ for the purpose of ”   Article 168 ter. 

 Thus, based on a literal reading of Article 168 ter  of the ATAD2 Law, one 

might conclude that the  structured arrangement  rule does not apply in 

the context of the reverse hybrid entity rule. 

MEP_Revue_RGFL_3_2020.indd   60 27/11/20   10:18

florencedegand@ehp.lu
Concept of structured arrangement in the ATAD2 Luxembourg law
Éditions Larcier - © Larcier - 02/12/2020



N° 2020/3 
LARCIER  Revue générale de fi scalité luxembourgeoise

ARTICLES

61

adjustment should be required at the level of the reverse 

hybrid entity.

The awareness test would, however, be easier to meet in 

the case of a securitisation company (“SC”) that issues 

shares to its investors (which should not happen that 

often as the vast majority of SCs are fi nanced by issuance 

of notes). Indeed, the SC benefi ts from a specifi c tax re-

gime according to which any commitments to investors 

and other creditors, even if considered as a dividend from 

a legal point of view, are considered as deductible ex-

penses for Luxembourg tax purposes. Such fi ction, which 

is used for Luxembourg tax purposes only, is conductive 

to producing hybrid mismatches. In this respect, if the 

SC knows the tax position of the investor or is expected 

to know the tax position of the investor, it would be 

easier for it to determine if such a tax position will likely 

give rise to a hybrid mismatch.

Based on Recommendation 10’s carve-out rule, while no 

tax remedy would be made at the level of the payer that 

is not a party to the structured arrangement, a tax adjust-

ment could be required where the jurisdiction of the 

investor (that looks for investments giving rise to a hybrid 

mismatch) provides for a defensive rule which requires 

including the payment in its tax base. In contrast, under 

Article 168ter (1) 17 of the ATAD2 Law, there would be 

no scope for the application of the structured arrange-

ment rule neither at the level of the SC or the investors’ 

if it can be established that the SC could not reasonably 

have been expected to be aware of the mismatch in tax 

treatment and it did not benefi t from the mismatch ei-

ther.

In any case, one important point to note is that the struc-

tured arrangement rule’s carve-out will not work (either 

based on the wording of Recommendation 10 or Arti-

cle 168ter (1) 17 of the ATAD2 Law) if the investor that is 

aware of the mismatch in tax treatment and does ben-

efi t from the mismatch, is an associated enterprise.

3.2.2. Issuers of widely held instruments

A widely-held instrument is one that is held by a large 

number of holders across a number of jurisdictions and 

would typically include publicly traded bonds, instru-

ments held through custodians and other arrangements 

where it may be diffi  cult for the issuer to determine who 

holds the instrument and in what proportions, having 

market standard terms and conditions, and providing 

holders with a market rate of return.

Those circumstances make it more diffi  cult for the issuer 

to determine whether the instrument will produce a hy-

brid mismatch in tax outcomes. 

An issuer of a widely held instrument may have little, if 

any, control over who the holder will be. From a practical 

point of view, the issuer cannot be expected to collect 

the necessary information and make the tax calculations 

required to assess whether there are any hybrid mis-

matches deriving from an arrangement. Consequently, 

it would be fair to conclude that the issuers of those 

widely held instruments could not be aware of any hy-

brid mismatches deriving from an arrangement.

Based on Article 168ter (1) 17 of the ATAD2 Law, it can 

be concluded that there is no structured arrangement in 

this case.

However, as previously explained, the carve-out set out 

in Recommendation 10 would not prevent the above 

scenario from producing a structured arrangement if for 

instance, an investor subscribes to the securities in order 

to benefi t from a hybrid mismatch in tax outcomes. In 

this case, the issuer not being a party to the structured 

arrangement would avoid any tax remedy at its level but 

the investor that subscribes in the securities in order to 

benefi t from a hybrid mismatch will potentially not. In 

this respect it must, however, be recalled that Arti-

cle 168ter (1) 17 of the ATAD2 Law is a copy of the struc-

tured arrangement defi nition adopted in ATAD2. Thus, 

there is a greater chance that other EU Member States 

have also introduced in their legislation the same word-

ing21 so that the risk to have a secondary tax remedy 

applied at the level of an EU investor should be limited.

* * *

Much hope is pinned on the Luxembourg tax authorities 

to provide guidance to the Luxembourg taxpayers to 

navigate through the structured arrangement concept, 

fi rst by taking a stand vis-à-vis what is provided in Rec-

ommendation 10.

Furthermore, some issues were not addressed in Recom-

mendation 10, especially the one related to the testing 

time of whether a scheme is a structured arrangement. Is 

the testing time of whether a scheme is a structured ar-

rangement limited to when the scheme was entered into, 

or should it be determined in respect of each payment? 

In the latter case, this would lead to an ongoing compli-

ance burden for taxpayers or create potential for unfair 

tax adjustments in situations where a mismatch comes 

up sometime after an arrangement is put in place, due, 

for instance, to a change in law in one of the jurisdictions 

concerned.

21  This is the case for instance of France, Germany, Belgium and the 

Netherlands. 
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