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INTRODUCTION

Partnerships are vehicles of choice for the asset 

management industry, especially in the field of 

private equity, real estate, debt and other ‘illiquid’ 

strategies.

Luxembourg law has known partnerships since 

the implementation of the Law of 10 August 1915 

on commercial companies (“Company Law”), and 

to some extent since the enactment of the first 

Commercial Code in 1807.

Notwithstanding this historical existence of 

partnerships in Luxembourg’s legal system, 

the domestic regime lacked a certain amount 

of flexibility available to partnerships in other 

jurisdictions that was key to their success in the 

asset management industry.

In 2013, Luxembourg seized the opportunity of 

the implementation of the Alternative Investment 

Fund Managers Directive (“AIFMD”) to increase its 

attractiveness as a leading investment fund centre 

and to boost the attractiveness of its partnerships.

Luxembourg lawmakers thoroughly amended and 

modernised the limited partnership and sought to 

align the regime of local partnerships with those 

of competing jurisdictions, thus expanding the 

structuring possibilities of investment vehicles 

electing for the partnership regime, mainly to 

respond to the needs of the asset management 

industry.  

The new Luxembourg Partnership, whilst sticking 

to its original principles, now embraces the flexible 

nature of Anglo-Saxon types of partnerships, with 

only a few variations. This new approach has allowed 

asset managers to set up private funds benefiting 

from the AIFMD marketing passport in a format 

that they are more familiar with and which allows 

full interaction with other vehicles of their product 

range (e.g. Delaware feeder of parallel funds for the 

US market). 

Managers looking to set up their fund in 

Luxembourg can now choose between three types 

of partnerships: two are based on the Anglo-

Saxon models, the Common Limited Partnership 

(“SCS” or société en commandite simple) and the 

Special Limited Partnership (“SCSp” or société en 
commandite spéciale), and one is based on the more 

continental type of partnership, the Partnership 

Limited by Shares (“SCA” or société en commandite 
par actions).

The purpose of this Memorandum is to describe 

the principal features of the different Luxembourg 

partnerships (while focusing mainly on the SCS and 

the SCSp), and the regulatory options under which 

they may be set up. Unless provided otherwise, 

reference to “Partnerships” in this Memorandum1  

should be understood as an indistinct reference to 

the SCA, SCS and SCSp.

1 Except in Chapter III where the term “Partnerships” will refer only 
to SCS and SCSp.
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CHAPTER I: PARTNERSHIPS IN THE 
LUXEMBOURG TOOLBOX
1.  TYPES OF PARTNERSHIPS

Although the SCS, SCSp and SCA are all three “part-
nerships”, the SCS and the SCSp are comparable to 
Anglo-Saxon types of partnerships, whereas the SCA 
is similar to a public limited liability company (société 
anonyme or “SA”).

Therefore, although it is still subject to some flexibil-
ity, the SCA remains a more continental type of part-

nership subject to several corporate requirements.

Managers who are contemplating launching a vehi-
cle in the form of an SCS should also carefully con-
sider the few key differences between the SCS and 
the SCSp.

The following table offers a comparison of the main 
distinctive factors between Partnerships: 

SCA SCS SCSp

Legal personality distinct 
from its partners Yes No

Constitutional documents Notarial deed Private or notarial deed (execution by 1 LP2 and 1 GP3 
is sufficient to form the SCS or SCSp)

Duration Limited or Unlimited

Number of partners At least one unlimited shareholder/partner with unlimited liability and at least 
one shareholder/partner with limited liability

General meeting Annually N/A

Decision-making
The Company Law 

provides for decisions to 
be taken by shareholders

Subject to the LPA4, with minimal decisions requiring 
Partners consent

Voting rights 1 Share = 1 vote principle 
(with a few exceptions) Voting rights are defined in the LPA

Capital ≥ EUR 30,000 No minimum (unless required by a Product Law5)

Contributions In cash or in kind In cash, kind or in industry

Distributions Decision by shareholders 
resolutions6 Subject to the LPA

Redemptions Conditions upon 
redemption7 Subject to the LPA

Transfers Free transfer Subject to the LPA

Confidentiality of 
constitutional documents

The articles of 
incorporation must be 

published in full
A few provisions of the LPA are published by extract

Application of Lux 
GAAP or IFRS to annual 

accounts
Compulsory Compulsory (with few 

exceptions) Not compulsory

Tax Not Transparent8 Transparent

2 “LP” refers to limited partner.
3 “GP” refers to general partner.
4 “LPA” refers to limited partnership agreement.
5 “Product Law” refers to, either collectively or individually, (i) the Law of 15 June 2004 on investment companies in risk capital (SICARs), as 

amended, (ii) the Law of 13 February 2007 on specialised investment funds (SIFs), as amended and (iii) the Law of 23 July 2016 on reserved 
alternative investment funds (RAIFs), as amended.

6 Flexibility available if set up under a Product Law. Interim dividends can be paid on decision of the GP. 
7 Flexibility available if set up under a Product Law. 
8 Possibility to check the box for US tax purposes.



Luxembourg Partnerships   |  5© ELVINGER HOSS PRUSSEN

2. REGULATORY OPTIONS AVAILABLE 

Luxembourg offers several regulatory options under 
which Partnerships may be set up. In a nutshell, a 
Partnership may take the form of a vehicle that is:

- supervised by the Luxembourg financial 

regulator (Commission de Surveillance du 
Secteur Financier or “CSSF”) i.e. a specialised 

investment fund (“SIF”) or an investment 

company in risk capital (“SICAR”) (with the 

possibility of falling within the scope of the 

AIFMD – in which case it will be eligible for 

the AIFMD marketing passport – or not); 

- not directly supervised by the CSSF but may 

benefit from the AIFMD marketing passport 

provided that it qualifies as an alternative 

investment fund under the AIFMD (“AIF”) 

and appoints an alternative investment 

fund manager (“AIFM”) authorised in the 

European Union, i.e. a reserved alternative 

investment fund (“RAIF”) or a ‘simple’ AIF 

(i.e. not under a Product Law);

- neither supervised by the CSSF nor in scope 

of the AIFMD, e.g. a ‘simple’ Partnership such 

as a non-AIF (a holding vehicle or a fund of 

one), an AIF managed by a non-EU AIFM or 

an AIF managed by a ‘small’ AIFM9.

The next table summarises the different regulatory 
options under which a Partnership may be set up 
and the key differences between them: 

9 ‘Small’ AIFM refers to an AIFM who manages AIFs whose total assets under management, including any assets acquired through use of 
leverage, do not exceed EUR 100 million, or whose total assets under management do not exceed EUR 500 million and whose portfolios of 
AIFs consist of AIFs that are unleveraged and have no redemption rights exercisable during a period of 5 years following the date of initial 
investment in each AIF.

10 Well-informed investors, professional investors, institutional investors, persons involved in the management. 

SICAR SIF RAIF Partnership 
 (SCS/SCSp)

Main governing law Law of 15 June 
2004 on SICARs

Law of 13 February 
2007 on SIFs

Law of 23 July 2016 
on RAIFs Company Law

Subject to AIFMD 
and access to 

marketing passport

Depending mainly on AIF qualification 
and appointment of an authorised AIFM Compulsory

Depending mainly 
on AIF qualification 
and appointment of 
an authorised AIFM

Direct supervision 
by the CSSF Yes No

Umbrella structure Possible No

Investors Sophisticated investors10 Unrestricted

Assets Only in risk capital Unrestricted Unrestricted or only 
in risk capital Unrestricted

Diversification 
requirements None 30% concentration 

limit

30% concentration 
limit or none if 

investment in risk 
capital

No

Minimum capital 
requirements

EUR 1,250,000 (to be reached within 12 months from launch/
approval by the CSSF) No

Redemption rights Subject to the LPA

Distributions Subject to the LPA

Annual accounts 
and audit Mandatory Depending on 

circumstances

Continued on next page... 
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SICAR SIF RAIF Partnership 
 (SCS/SCSp)

Income tax

Exempt from 
income and 

municipal business 
tax on income 

from transferable 
securities qualifying 

as risk  capital

Exempt from 
general tax regime

Exempt from 
general tax 

regime except for  
application of the 

optional tax regime 
to RAIFs investing 

in transferable 
securities qualifying 

as risk capital 
(RAIF-SICAR)

Tax transparent for 
corporate income 
tax purposes and 

exempt from 
municipal business 
tax as long as the 
GP holds less than 

5% of commitments 
or partnership 
interests and 

the partnership 
either qualifies as 
an AIF or has no 

commercial activity

Subscription tax None

0.01% of net assets 
except for money 

market funds, 
assets invested in 
other Luxembourg 
based UCIs subject 
to this tax, pension 
and microfinance 

funds

0.01% of net assets 
except for money 

market funds, 
assets invested in 
other Luxembourg 
based UCIs subject 
to this tax, pension 
and microfinance 
funds or none in 

case of investment 
in risk capital

None

Net wealth tax None11

Withholding tax on 
dividends None

... continued from previous page.

11 SICARs and SICAR-RAIFs are in principle subject to a minimum annual net wealth tax of EUR 4,815. 
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CHAPTER II: MARKETING AND LISTING

1. MARKETING

Luxembourg Partnerships are the gateway to 
European (professional) investors for managers that 
manage illiquid strategies. Access to the European 
passport for distribution to professional investors, 
however, is conditional upon the Partnership 
appointing an AIFM and being subject to the full 
scope of the AIFMD. 

This passport will allow Partnerships to be marketed 
to professional investors in the EU. This passport is 
granted to the AIFM (which needs to be established 
in the European Union for now and authorised) and 
not to the Partnership itself. 

Marketing to investors other than professionals is not 
covered by the AIFMD marketing passport and will 
be possible only if permitted by the Member State in 
which the Partnership is to be marketed and subject 
to applicable requirements of that Member State.

2. LISTING 

Partnerships may apply for the listing of their 
securities on a stock exchange (if securities are 
issued), subject to the rules governing the relevant 
market. To the extent that a Partnership is subject 
to a Product Law, managers shall ensure that 
secondary trading does not result in non-eligible 
investors holding securities of the Partnership.

It is under debate whether or not a Partnership 
(other than an SCA) may directly be the subject of 
a public offer.
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CHAPTER III: MAIN LEGAL FEATURES 
OF THE SCS AND SCSP
In this Chapter, references to “Partnerships” shall only refer to the SCS and SCSp. Additional requirements 
may apply in the case where a Partnership is set up under a Product Law. 

1. CONTRACTUAL FREEDOM

Partnerships are formed by a limited partnership 
agreement (“LPA”) approved and signed by all 
general and limited partners. 

The LPA governs all rights and duties of all partners 
and may be signed under private seal or before a 
notary. 

With the exception of a few limited compulsory 
provisions (see Chapter IV. 1. Legal regime), the 
drafting of the LPA is governed by contractual 
freedom and is thus highly flexible. 

The Company Law  also applies by default in the 
absence of certain provisions in the LPA.

2. FORMATION AND PARTNERS

Partnerships are formed by (i) one or more GPs 
with unlimited and joint and several liability for all 
the obligations of the Partnership and (ii) one or 
more LPs who only contribute a specific amount to 
the Partnership.

Partnerships exist as soon as their LPA is signed by 
the initial GP(s) and the initial LP(s). The existence 
of a Partnership is therefore not subject to prior 
registration or filing requirements (although these 
formalities will need to be handled subsequently).

3. CAPITAL

Partnerships are not subject to minimum capital 
requirements (unless they are formed under a 
Product Law). Contributions to Partnerships may 
be in cash, in kind or other means (e.g. industry), 
and may be freely determined by the partners in 
the LPA. 

The contributions of the partners to the Partnership 
are represented by partnership interests that may 
(but need not) take the form of securities as 
provided for in the LPA. Partnerships may set up 
capital accounts and freely determine in the LPA the 
allocation rights between partners, provided that 
no partner is entirely excluded from participating in 
the profits or losses.

Partners may tailor the terms governing the transfer 
and pledge of partnership interests. In the absence 
of any rules in the LPA, the transfer of a limited 
partnership interest is subject to the approval of the 
unlimited general partner(s), whereas the transfer 
of an unlimited partnership interest is subject to 
the approval of the majority of partners. Transfers 
resulting from death do not require any approval.

4. LEGAL PERSONALITY AND 
ASSET OWNERSHIP

The SCS has a legal personality that is distinct 
from that of its partners, whereas the SCSp does 
not. However, the SCSp still benefits from the 
main attributes generally attached to the legal 
personality, including but not limited to, holding 
assets in its own name, having its own registered 
office, its own creditors, etc.

For example, the assets/rights of an SCSp shall 
be registered in the name of the SCSp and shall 
exclusively satisfy the rights of creditors which 
arose from the constitution, operation or liquidation 
of the SCSp.

5. WITHDRAWALS AND 
DISTRIBUTIONS

Partners are free to determine in the LPA whether 
or not the Partnership shall accept withdrawal 
requests from partners, thus allowing managers to 
use Partnerships to set up both open- and closed-
ended funds. 

Likewise, partners are free to determine in the LPA 
the order and proportion of distributions amongst 
partners thus allowing managers to freely design their 
distribution waterfall and carried interest allocations. 
No partner, however, may be entirely excluded from 
participating to profits .

Moreover, Luxembourg law recognises the right of 
GPs to recall distributions and withdrawals paid out 
to partners (clawbacks), subject to the terms of  
the LPA.
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6. MANAGEMENT

The management of a Partnership is entrusted to 
one or more managers, who may be, but are not 
necessarily, the GP. Accordingly, the GP has the right 
to manage the Partnership, but is not obliged to do 
so. There are no residency requirements applicable 
to managers of the Partnership or of the GP under 

Luxembourg law12 .

LPs are prohibited from carrying out any act of 
management of the Partnership vis-à-vis third 
parties. If they do so, they will be held jointly 
and severally liable vis-à-vis third parties for the 
obligations of the Partnership. 

However, LPs are authorised to carry out internal acts 
of management, such as providing the Partnership, 
its affiliates or their managers (including e.g. 
participating to an LP Advisory Committee) with 
advice or opinions.

7. LIABILITY

Each GP of a Partnership (whether or not it acts 
as a manager thereof) is indefinitely and jointly 
and severally liable for all the obligations of the 
Partnership.

The liability of an LP is limited to the amount 
that the LP invests in or commits to invest in the 
Partnership, provided that the LP does not carry 
out any act of management of the Partnership vis-
à-vis third parties, as mentioned above.

LPs shall not, however, lose their limited liability by 
acting on behalf of the manager of the Partnership 
or of the GP, for example by executing documents 
on the basis of a mandate given by the Partnership 
or the GP, as applicable, provided that the fact that 
the act is conducted on behalf of the Partnership or 
on behalf of the GP is clearly stated.

8. VOTING RIGHTS

Partners may tailor their voting rights as they deem 
appropriate in the LPA. However, as a general rule, 
if there are no such provisions in the agreement the 
voting rights are proportional to their partnership 
interests. Therefore, the principle “one share, one 
vote” does not apply if the LPA provides otherwise.

12 See also, however, Chapter IV, 2 on central administration.

9. DECISION-MAKING PROCESS

Partners may tailor their decision-making process, 
including the respective conditions and formalities, 
as they deem appropriate in the LPA.

However, the Company Law requires some matters 
to be decided upon by the partners, specifically 
amendments to the corporate object, change of 
nationality, conversion, liquidation and (in the case 
of the SCS only), approval of the annual accounts. 

10. REGISTER AND ANNUAL  
 ACCOUNTS

Partnerships are required to maintain a register 
of partners. The Company Law provides that the 
register should be accessible to any partner unless 
the LPA provides otherwise. The register shall 
include (i) a complete and up-to-date copy of the 
LPA, (ii) information on the partners, and (iii) a 
record of any transfer of partnership interests as 
well as their date of notification and acceptance.

The SCS is required to draw up annual accounts 
unless it benefits from an exemption. The accounts 
need to be approved by the partners (including 
LPs). As a general rule, the accounts must be drawn 

up in accordance with Lux GAAP13 or IFRS14 . 

Conversely, an SCSp is not required by the Company 
Law to draw up annual accounts but is required 
to keep books and records. Product Laws and the 
AIFMD will, however, require that annual financial 
statements are drawn up and audited.

11. NULLITY

The Company Law provides for a limited number of 
cases in which an SCS or an SCSp may be declared 
void, i.e. if:

- The constitutive documents do not include 
the firm name or its corporate object;

- The corporate object is unlawful or contrary 
to public order; or

- The firm is not composed of at least one 
GP and one distinct LP who are validly 
committed.

13 “Lux GAAP” refers to the Generally Accepted Accounting Principles 
applicable in the Grand-Duchy of Luxembourg.

14 “IFRS” refers to International Financial Reporting Standards.
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CHAPTER IV: PARTICULARITIES  
OF LUXEMBOURG PARTNERSHIPS  
VIS-À-VIS OTHER PARTNERSHIPS
1. LEGAL REGIME

Partnerships are governed by the Company Law15 
and are also subject to Luxembourg general 
commercial and civil rules. As the Luxembourg 
legal system is based on civil law, certain common-
law concepts may not directly translate into 
Luxembourg legal concepts (e.g. concepts of equity 
or fiduciary either do not exist or bear different 
meanings).

Depending on how the Partnership is structured 
and depending on the characteristics of a 
Partnership, the AIFMD and Product Laws may 
also apply. 

2. CENTRAL ADMINISTRATION

Luxembourg applies the ‘real seat’ theory to 
determine whether or not a company is governed 
by Luxembourg law. 

The Company Law provides that a company 
(including a Partnership) is governed by Luxembourg 
law if its central administration is in the Grand Duchy 
of Luxembourg. Central administration refers to the 
head office of a company, i.e. its effective place of 
management. 

Although portfolio management is usually 
delegated outside of Luxembourg, managers should 
be cautious and ensure that enough tasks and 
decisions are performed and taken in Luxembourg 
to ensure that the Partnership is deemed to have 
its head office in Luxembourg.

3. ANNUAL ACCOUNTS

Although an SCSp is not required by the Company 
Law to draw up annual accounts it will be required 
to do so if it falls within the scope of the AIFMD 
and/or is subject to a Product Law.

An SCSp is not, in principle, subject to Lux GAAP and 
should be able to draw up its financial statements in 
any (reasonable) GAAP; however, the extent of this 
flexibility has been debated.

15 However, as indicated in Chapter III 1. Contractual freedom, only 
a few limited provisions of the Company Law are compulsory for 
SCS/SCSp.

Specific requirements are also applicable to an 
SCS (as provided for in Chapter III. 10 Register and 
annual accounts). 

4. DEPOSITARY

The AIFMD and the Product Laws require the 
appointment of a Luxembourg depositary that 
will supervise and possibly hold the assets of the 
Partnership. The services that the depositary will be 
required to provide will depend mainly on whether 
or not the Partnership is subject to the full scope of 
the AIFMD (which will be the case if the Partnership 
is to benefit from the AIFMD marketing passport).

5. ALTERNATIVE INVESTMENT 
VEHICLES

The contractual flexibility granted by the Company 
Law permits the LPA to allow for the use of alternative 
investment vehicles (“AIVs”). However, in case a 
Partnership falls within the scope of the AIFMD, and 
because assets were raised in reliance on the AIFMD 
passport, managers should consider launching AIVs 
as AIFMD-compliant vehicles.

In order to mitigate audit costs, managers may be 
permitted, subject to certain conditions, to issue a 
single annual report for Partnerships and their AIV 
and to subject the financial information therein to a 
combined audit report.

6. OTHER MATTERS

Managers should consult with counsel on other 
material differences between Luxembourg and 
non-Luxembourg Partnership systems. 

Key topics requiring attention include:

- protection of the personal data of natural 
persons16;

- know-your customer/anti-money laundering 
requirements; and 

- tax.
 

16 Regulation (EU) 2016/679 of 27 April 2016 on the protection of 
natural persons with regard to the processing of personal data 
and on the free movement of such data, and repealing Directive 
95/46/EC (GDPR).
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CHAPTER V: TAXATION 

1. NON-PRODUCT LAW

1.1 SCA

The SCA is a fully taxable ordinary commercial 
company and is liable to (i) corporate income tax on 

which a solidarity surcharge is added (“CIT”)17 and 

(ii) municipal business tax (“MBT”)18 . 

The SCA is liable to an annual 0.5% net wealth tax 
in Luxembourg (“NWT”) on its unitary value as at 1 
January of each year. A reduced tax rate of 0.05% 
applies on the portion of net wealth exceeding EUR 
500 million.

The SCA’s investments in participations qualifying 
for the parent-subsidiary regime may benefit from 
a full exemption of CIT, MBT and NWT.

Dividends distributions are in principle subject to 
15% withholding tax unless a reduced rate or an 
exemption is available under a double tax treaty or 
the domestic law.

An SCA acting as a pure holding company will not 
be regarded as a taxable person for VAT purposes. 
Any economic activity carried out will however lead 
the SCA to self-assess Luxembourg VAT (in principle 
at the regular rate of 17%). 

Management services provided to an SCA qualifying 
as an AIF are exempt from Luxembourg VAT. 

1.2 SCS/SCSp 

An SCS/SCSp is a tax transparent entity for CIT 
and NWT purposes. No taxation in this respect 
will thus be levied in Luxembourg although it may 
arise at the level of the partners in their country of 
residence in proportion to their participation in the 
profit of the SCS/SCSp. 

The tax transparency does not generally apply for 
the purposes of the MBT. Hence, an SCS/SCSp 
remains subject to MBT on its profits if (i) it carries 
out a business activity or (ii) its general partner 
incorporated in the form of a corporation, holds a 
partner share in the SCS/SCSp of at least 5%.

An SCS/SCSp which qualifies as an AIF will never be 

17 The CIT rate is set at 18% as from 2019.
18 The municipal business tax rate varies from one municipality to 

another. In Luxembourg City, the municipal business tax is 6.75%.

subject to MBT, unless its general partner holds 5% 

or more of the interests in the SCS/SCSp19.

An SCS/SCSp being fully tax transparent for 
Luxembourg tax purposes enables investors to claim 
the benefits of tax treaties concluded between their 
home country and the countries of the investments.

2. PRODUCT LAW 

2.1 SICAR

SCA

A SICAR organised as an SCA is subject to CIT and 
MBT. However, any income derived from securities 
that represent risk capital held by a SICAR, as 
well as any income from the sale, contribution or 
liquidation thereof, are fully tax exempt.

A SICAR is also exempt from net wealth tax (a 
minimum amount is however due). 

No Luxembourg withholding tax applies on dividend 
distributions made by a SICAR.

A SICAR organised as an SCA, generally benefits 
from the double tax treaties entered into by 
Luxembourg.

Management services provided to a SICAR are 
exempt from Luxembourg VAT. 

SCS/SCSp

A SICAR organised as an SCS or SCSp is transparent 
for CIT and NWT purposes. No taxation in this 
respect will be levied in Luxembourg although it 
may arise at the level of the partners in their home 
jurisdiction in proportion to their participation in the 
profit of the SCS/SCSp.

Given that a SICAR SCS/SCSp is not considered as 
a business undertaking (regardless of the status of 
its investors), it is never subject to MBT.

Management services provided to a SICAR are 
exempt from Luxembourg VAT. 

A SICAR established as an SCS or SCSp being 
fully tax transparent for Luxembourg tax purposes 
enables investors to claim the benefits of tax 

19 See Luxembourg tax authorities’ Circular L.I.R. n°14/4 dated 9 
January 2015.
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treaties concluded between their home country and 
the countries of the investments.

2.2 SIF

SIFs (whether established as an SCS/SCSp or 
SCA) are subject to an annual subscription tax 
(taxe d’abonnement) levied at an annual rate of 
0.01% based on the total net assets of the SIF. An 
exemption from the subscription tax is available in 
some cases.

Distributions to investors as well as any payment of 
proceeds made upon the redemption of SIF shares/
partnership interests are not subject to Luxembourg 
withholding tax.

Management services provided to a SIF are in 
principle exempt from Luxembourg VAT. 

A SIF established as an SCA may benefit from a 
certain number of double tax treaties concluded 
with Luxembourg. As a SIF SCS/SCSp is transparent 
for Luxembourg tax purposes, the investors in that 
SIF SCS/SCSp may claim the benefits of tax treaties 
concluded between their home country and the 
countries of the investments.

2.3 RAIF

The RAIF tax regime is the same as that currently 
applicable to a SIF (under the main regime) or to a 
SICAR (under the optional regime).

3. ATAD 2 CONSIDERATIONS

The Luxembourg government has submitted to 
Parliament a bill of law aiming at transposing EU 
Directive 2017/952 as regards hybrid mismatches 
with third countries (“ATAD 2”) into Luxembourg 
national legislation (“Bill”). At the date of this 
Memorandum, the Bill has not been adopted and 
is subject to discussion and potential modifications. 

The Bill, which largely reproduces the content 
of ATAD 2, addresses four categories of hybrid 
mismatches arising between “associated enterprises” 
and provides for certain carve-outs/exemptions 
available under ATAD 2.

The Bill also foresees that, as from 2022, a specific 
anti-hybrid mismatch rule will apply in situations 
involving reverse hybrid entities, i.e. entities 
treated as tax transparent in Luxembourg and as 
tax opaque in the jurisdiction of their investors 
(“Reverse Hybrid Entity Rule”). As a remedy to this 
reverse hybrid mismatch, the reverse hybrid entity 
shall be regarded as a resident of Luxembourg and 

shall be subject to Luxembourg corporate income 
tax.

Several conditions must be met to fall into the scope 
of the Reverse Hybrid Entity Rule, notably that the 
reverse hybrid mismatch should occur between 
“associated enterprises” or under a structured 
arrangement.

In a nutshell, for the purpose of the Reverse Hybrid 
Entity Rule, a non-Luxembourg resident entity 
or individual will be considered as an associated 
enterprise of the entity if he/she/it holds a direct or 
indirect 50% participation in terms of voting rights 
or capital ownership, or is entitled to receive 50% or 
more of the profits of the entity.

Also, in order to determine whether the 50% 
threshold is met, the direct and indirect interests 
of persons who are deemed “acting together” have 
to be aggregated. The concept of “acting together” 
is not defined in the Bill or in ATAD 2. A definition 
can be found in Action 2 of base erosion and profit 
shifting (BEPS), to which ATAD 2 makes reference 
as a source of illustration or interpretation. 

The Bill moreover contains an exemption for 
collective investment vehicles (“CIVs”). The Bill 
reproduced the definition of ATAD 2 according to 
which a CIV means an investment fund or a vehicle 
that is widely held, holds a diversified portfolio of 
securities and is subject to investor-protection 
regulation. Additional information about CIV can be 
found in the OECD’s Trace Implementation Package.

The commentaries to the Bill imply that certain types 
of Luxembourg vehicles would be automatically 
considered as CIV, such as SIFs subject to the Law 
of 13 February 2007, RAIFs subject to the Law of 
23 July 2016 and other AIFs that are widely held, 
sufficiently diversified and that are subject to 
investor protection measures.

Given that both the SCS and the SCSp are 
transparent for Luxembourg tax purposes, any 
ATAD 2 implications should be duly assessed.
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For further details on the various types of Luxembourg collective investment vehicles, you may consult the 
following memoranda and legal texts which are available on our website: www.elvingerhoss.lu (Publications)

SIF

Memorandum: Specialised Investment Funds: 
Luxembourg regime for investment funds dedicated 
to sophisticated investors

Legal texts: The Law of 13 February 2007 on SIFs

SICAR

Memorandum: SICAR: Luxembourg regime for 
investment funds investing in risk capital and 
dedicated to sophisticated investors

Legal texts: The Law of 15June 2004 on SICARs

AIFMD

Legal texts:

- The Alternative Investment Fund Managers 

Directive and its implementation in 

Luxembourg

- The Law of 12 July 2013 on AIFMs

RAIF

Memorandum: Reserved Alternative Investment 
Funds: Luxembourg regime for investment funds 
not supervised by the Luxembourg regulator and 
dedicated to sophisticated investors

Legal text: The Law of 23 July 2016 on RAIFs

LUXEMBOURG PARTNERSHIPS

Memorandum: Luxembourg Partnerships in the 
asset management industry

Legal text: The Law of 10 August 1915 on commercial 
companies

LUXEMBOURG COLLECTIVE 
INVESTMENT VEHICLES

Legal regime and features in a nutshell
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OUR EXPERIENCE

We are the firm of choice for asset management and investment funds.

We advise on a wide range of investment products, with a client base of similar diversity: from boutique 
investment houses to the largest American, British, continental European and Asian fund promoters. We 
are the leading firm in Luxembourg in terms of net assets of investment funds for which we act as legal 
adviser.

Our service is based on our deep understanding of the fund industry and its needs, as well as on the 
collective legal and regulatory knowledge of our teams. We have extensive experience in setting up all types 
of investment vehicles such as UCITS (Undertakings for Collective Investments in Transferable Securities), 
regulated AIFs (Alternative Investment Funds), like SIF (Specialised Investment Funds), and SICAR 
(Investment Company in Risk Capital) and non-regulated AIFs, like RAIF (Reserved Alternative Investment 
Fund). We have dedicated teams of specialists covering all asset classes, from hedge funds to private 
equity, real estate, infrastructure, debt and microfinance funds. Our teams guide fund promoters and asset 
managers on fund structuring, eligible investments and strategies, draft the required legal documentation 
and ensure that regulatory approval is obtained.

We are committed to the evolution of Luxembourg as the primary European investment fund centre. We 
actively participate in discussions with the government and the regulator on the evolution of the financial 
sector – thus contributing to legislative development and origination of new legal structures.

Our partners are members of a number of advisory committees led by the Commission de Surveillance 
du Secteur Financier (CSSF) where regulatory developments are discussed with industry practitioners. As 
a result of our participation in such committees and our day-to-day involvement in the CSSF approval 
process, we have a very good relationship with the CSSF. Our clients therefore benefit from efficient 
resolution of their regulatory matters.

Over the last decade, the Association of the Luxembourg Fund Industry (ALFI) has become a powerful 
association, taking numerous initiatives to develop the Luxembourg investment fund industry. Our lawyers 
are members of ALFI’s board of directors, regulatory board and various working groups, giving us direct 
exposure to the latest developments and the ability to keep our clients ahead of regulatory changes and 
opportunities.

In addition, our partners are also actively involved in the Luxembourg Private Equity and Venture Capital 
Association (LPEA) which plays a major role in the promotion and the development of the private equity 
industry in Luxembourg. We co-chair the legal committee of the LPEA.

Our full-service approach spans not only all types of investment funds, but also the entities providing 
supporting management, custody, administration and distribution services.
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OUR MILESTONES
1964  Our firm was founded by André Elvinger and Jean Hoss.

1966  We acted as legal adviser for the first Luxembourg investment fund – The United States Trust Investment 
Fund.

1973  We advised on the structure and setup of the first Luxembourg investment fund to be publically offered in 
Japan – Fidelity World Fund. 

1983  Working with the Luxembourg government and supervisory authority, our partners drafted the first 
comprehensive set of Luxembourg investment fund legislation.

  We advised on the first bond issue in the form of a fiduciary contract commonly used to structure tier 1 
financing for banks.

1988  We assisted in the set-up of the first investment fund ever authorised as a UCITS - The World Capital Fund. 

2000- We were lead advisers in creating the then largest steelmaker in the world: ARCELOR was the result of the  
2001  first tripartite merger in the form of three interconditional public exchange offers.

2004  We helped to set-up the first authorised Investment Company in Risk Capital (SICAR).

2006  We assisted ARCELOR with an initially unsolicited takeover by Mittal Steel – resulting in a friendly merger 
of both companies and the creation of the world’s number one steelmaker.

2007  We helped set up the first UCITS 130/30 fund registered in Hong Kong.

2009  Following the liquidation of Kaupthing Bank, we assisted in the first successful reorganisation of a 
Luxembourg credit institution, using a securitisation vehicle to act as a “bad bank”. 

2011  We advised the first UCITS RMB bond fund to be permitted to invest 100% of net assets in the Hong Kong 
RMB OTC bond market. 

2012 Our Hong Kong office opened.

  We acted for the first Luxembourg UCITS IV Management Company to be authorised with the full benefit 
of the EU passport – Mirabaud Management Company.  

2013  We advised the first UCITS to be authorised to invest 100% in China A Shares. 

2014  We received CSSF clearance for the classification of the China Interbank Bond Market as regulated market 
for UCITS and for UCITS to invest through the Shanghai – Hong Kong Stock Connect Program.

2015  We advised the private banking department of a major Chinese bank on the creation and approval of a 
specialised investment fund offering wealth management solutions for a global client base.

2016  We were instrumental in the development of the legislation on the reserved alternative investment fund 
(RAIF). On 23 July 2016, the day of publication of the RAIF law, we created the first Luxembourg RAIFs for 
Quilvest.

  We assisted in the structuring and implementing of the transfer of the largest car dealer group in 
Luxembourg to a charitable foundation. This is a unique structure in Luxembourg and it was the first time 
such a significant group is transferred to a charitable foundation.

2017  Elvinger New York opened.

2018  We advised numerous asset managers on their Brexit planning including the creation of new Luxembourg 
UCITS platforms for UK managers and the creation or extension of licence of UCITS management 
companies and AIFMs to include management and marketing activities previously performed from the UK.

2019- We assisted, and continue to assist, the largest PE managers in setting up their AIFM and AIF platforms in              
2020 Luxembourg  

2021  We assisted our IFM client Azimut in obtaining the first AIFM - Virtual Assets licence issued by the CSSF.

2022  We proactively asssist our clients in implementing SFDR, Taxonomy and MiFID related regulations.

Today  We are ready to assist in all aspects of Luxembourg law and guide financial institutions, investment 
managers, insurance companies, bond issuers, multinationals and other companies and entrepreneurs on 
their most critical Luxembourg legal matters.
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