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Focus on European Commission’s proposal for a Digital Services Act

On 15 December 2020, the European Commission published the Digital Services Act Package, which
includes two significant proposals:

a proposal for a Regulation on a Single Market For Digital Services (Digital Services Act or “DSA”)
and amending Directive 2000/31/EC (the “e-Commerce Directivee-Commerce Directive”),

a proposal for a Regulation on contestable and fair markets in the digital sector (Digital MarketsDigital Markets
ActAct).

These proposals are expected to affect various types of providers of digital services (such as
marketplaces, social media platforms, content-sharing platforms) in the European Union (the “EU”) and
to create a safer and more open digital space while further developing the European Single Market for
digital services.

The choice of a regulation that will be directly applicable in all Member States (instead of a directive)
shall guarantee the implementation of uniform rights and obligations for users and providers throughout
the EU and improve legal certainty. It is specified that these proposals are “Texts with EEA relevance”.

Focus on European Commission’s proposal for a Digital Services Act

The Data Governance Act - regulating access to data held by public authorities

European Commission’s Action Plan on Intellectual Property

Regulating access to Open Data - free access to data held by public bodies

Luxembourg law recognises issuance of dematerialised securities in blockchains

The impact of legislative updates on the media market– key takeaways
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The proposal for a Digital Services Act (the “DSA ProposalDSA Proposal”) clarifies and upgrades the responsibilities and
the accountability of the digital service providers with respect to any illegal content they intermediate or
disseminate without wiping out past principles. The DSA Proposal sets out several layers of obligations,
which shall apply to the digital service providers depending on the type of services they provide in the
digital space.

If you want to receive more information on the following topics with respect to the DSA Proposal, please
read our full article here.

What is the context?

Entities targeted by the DSA Proposal

What would be the key obligations imposed by the DSA Proposal?

Implementation of strengthened supervisory framework

New sanctions for non-compliance

What’s next?

As for the Digital Markets Act (“DMADMA”), it will impose obligations for large online platforms (e.g. online
search engines, video-sharing platform services, cloud computing services) that behave as “gatekeepers”,
such status being more fully defined in the DMA. The DMA aims to refrain from anti-competitive and
unfair practices and ensure that gatekeepers themselves act in a way that guarantees an open online
environment. 

 

This may also interest you:This may also interest you:

European Commission’s Action Plan on Intellectual Property

Online platforms: storing infringing products on behalf of third parties does not constitute
trademark use

The Data Governance Act - regulating access to data held by public authorities

Why a Data Governance Act?Why a Data Governance Act?

On 25 November 2020 the European Commission published a Proposal for a Regulation on European
data governance (the “Data Governance Act”), part of a set of measures related to the European data
strategy that aims at making the EU a leader in a data-driven society.

Noting that public authorities are collecting a vast amount of data that may be of substantial commercial
or industrial interest, the proposed Data Governance Act establishes a framework enabling private
entities to re-use such data for commercial or non-profit purposes.

In that context, the definition of data as “any digital representation of acts, facts or information and any
compilation of the same, including in the form of sound, visual or audiovisual recording” is quite broad.
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Conditions need to be set out as the data concerned is traditionally protected on various legal bases such
as commercial or statistical confidentiality, intellectual property rights or personal data protection .

In contrast, the complementing regime on Open Data aims at making freely accessible documents and/or
statistical data produced by public sector bodies of the Member States that are not otherwise protected.

Read more about Open Data.

What’s in the Data Governance Act?What’s in the Data Governance Act?

The proposed Data Governance Act relies on several concepts allowing onward processing operations of
data initially held by public authorities, notably as follows.

Managing access to data held by public authorities: EU Member States would be required to
designate one or more competent bodies, which may be sectoral, to support public sector bodies
granting access to data for re-use purposes;

Data intermediaries providing data sharing services: neutral data-sharing providers would provide
intermediation services, in particular between “data holders” and “data users”, notably by the
creation of platforms enabling such exchange or joint exploitation of data; a notification
framework would govern entities willing to provide such services.

Data altruism: a concept that would enable legal entities to gather data from individuals for
projects of general public interest (such as scientific research; interested entities would need to
qualify as “data altruism organisations” based on certain specific criteria, such as operating on a
not-for-profit basis.

What’s not in the Data Governance ActWhat’s not in the Data Governance Act

The Data Governance Act does not intend to create new obligations on companies processing personal
data, the processing of which remains subject to the GDPR.

Private entities will not be able to request disclosure of any trade secret or other valuable data from
competitors on the basis of the Data governance Act. Rather, it regulates access to data held by public
sector entities or the voluntary disclosure of other data between companies and individuals. Private
entities may indeed be inclined to share some of their data on a voluntary basis in order to foster big
data analyses that, for example, would be profitable to a whole sector of activity.

 

This may also interest you:This may also interest you:

EDPB Recommendations 01/2020 and 02/2020 on transfers of personal data after Schrems II

Regulating access to Open Data - free access to data held by public bodies

1. COM/2020/767 final.

2. The proposed Data Governance Act highlights the fact that all personal data processing operations occurring

under its frame shall be made in accordance with the principles set out under the General Data Protection

Regulation, GDPR (Regulation 2016/679).
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European Commission’s Action Plan on Intellectual Property

On 25 November 2020, the European Commission (“CommissionCommission”) published its Action Plan on
Intellectual Property (“Action PlanAction Plan”) which proposes to implement specific intellectual property (“IPIP”)
policies with the particular objective of modernising the European Union (“EUEU”) framework in this field
and helping small and medium enterprises (“SMEsSMEs”) benefit from their inventions and creations, especially
in times of health and economic crisis.

This Action Plan is an ambitious policy document with multiple proposals for actions. Our developments
below focus on selected topics we would like to draw your attention to.
 

“Democratising” IP“Democratising” IP

The Commission points out that the COVID-19 crisis highlighted the populations’ and governments’
reliance on innovations, specifically in the health sector, and the importance of easy and fast access to
such innovations in situations of emergency.

The Commission is therefore currently looking into ways to incentivise the rapid pooling of critical IP such
as COVID-19 related therapeutics and vaccines (via a licensing system making critical IP available in a
controlled manner and on a temporary basis) and to ensure that effective systems for issuing compulsory
licences are in place. The Commission nonetheless insists on the fact that compulsory licences shall be
used only when the other options to make IP available have failed.

Enhanced support to SMEsEnhanced support to SMEs

One of the main goals of the Commission is to support and encourage SMEs to manage their IP assets
more efficiently and improve their competitiveness by giving them an easier access to personalised and
strategic IP advice (via public funding programmes).

The Commission also announces concrete financial support for SMEs jointly with the European Intellectual
Property Office  the implementation of which started in January 2021 in the form of partial
reimbursements (up to a maximum amount of EUR 1 500 per SME) for trademark and design
registrations and, in certain Member States, for IP pre-diagnostic service (“IP scan”).

Fight against infringements of IP rightsFight against infringements of IP rights

Reporting direct lost sales amounting to EUR 50 billion and direct employment losses of 416 000 jobs
annually  as a result of the significant presence of counterfeit products in the EU marketplace, the
Commission emphasises the necessity to be more efficient in fighting counterfeiting.

To that end, new rules have been drafted by the Commission to clarify and upgrade the responsibilities
of digital service providers (and in particular online platforms) in the context of the Commission’s Digital
Services Act Package (please find our article here on this topic) and an EU toolbox against counterfeiting
will be created notably to promote existing reported practices implemented by industry players and
public enforcement authorities. Considering the primary importance of the fight against counterfeiting
and piracy, the Commission also plans to strengthen the role of law enforcement authorities such as the
European Anti-Fraud Office.

 Expected developments with regard to IP matters in the following months/years Expected developments with regard to IP matters in the following months/years

PatentsPatents: as the German parliament approved the ratification bill on the Agreement on a Unified
Patent Court (“UPCUPC”) in December 2020, it is now expected that the Unitary Patent System  could
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start in 2022. The Commission will urge the non-participating Member States to join the Unitary
Patent System, which aims at simplifying patent protection in the EU, reducing the related costs
and strengthening legal certainty. The Court of Appeal of the UPC will have its seat in
Luxembourg .

Author’s rightsAuthor’s rights: Member States must transpose the Directive on copyright in the Digital Single
Market  and the Directive on television and radio programmes  by 7 June 2021. On 10 February
2021, the Luxembourg Government has published a draft legislation aiming at transposing the
Directive on copyright in the Digital Single Market into Luxembourg law and has launched a public
consultation until 2 April 2021 allowing the stakeholders to express their views and needs with
respect to the draft legislation.

Databases and Trade SecretsDatabases and Trade Secrets: Following up on the European Strategy for Data , the Commission
plans to review the Database Directive  in order to promote the sharing of and trading in
machine-generated data and data generated in the context of rolling out the Internet of Things
(“IoT”). A study has also been initiated to assess whether clarifying a certain number of the Trade
Secrets Directive’s  provisions is necessary.

DesignsDesigns: The Commission will modernise the EU legislation on design protection with the objective,
notably, of clarifying the protection of new forms of design (e.g. animated designs, graphical user
interfaces) and the scope of the rights granted under design protection (with respect to 3D
printing for example).

 

 

This may also interest you:This may also interest you:

Focus on European Commission’s proposal for a Digital Services Act

Adoption of new European copyright directive

1. Communication from the Commission to the European Parliament, the Council, the European Economic aond

Scial Committee and the Committee of The Regions: “Making the most of the EU’s innovative potential – An

intellectual property action plan to support the EU’s recovery and resilience”. The Commission’s full

communication can be found herehere.

2. Please read more information on IP vouchers for SMEs here.

3. Status report on IPR infringement, EUIPO, 2020: average annual figures, 2013-2017.

4. Regulation (EU) No 1257/2012 of the European Parliament and of the Council of 17 December 2012

implementing enhanced cooperation in the area of the creation of unitary patent protection.

5. Please find our article herehere on this topic.

6. Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and

related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC.

7. Directive (EU) 2019/789 of the European Parliament and of the Council of 17 April 2019 laying down rules on

the exercise of copyright and related rights applicable to certain online transmissions of broadcasting

organisations and retransmissions of television and radio programmes, and amending Council Directive

93/83/EEC.

8. As one of the six Commission’s priorities for 2019-2024, the European data strategy aims to make the EU a

leader in a data-driven society and create a single market for data within the EU and across the different

sectors.
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9. Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of

databases.

10. Directive (EU) 2016/943 of the European Parliament and of the Council of 8 June 2016 on the protection of

undisclosed know-how and business information (trade secrets) against their unlawful acquisition, use and

disclosure.

Regulating access to Open Data - free access to data held by public bodies

Current legal framework…Current legal framework…

The Luxembourg Government’s Open Data strategy addresses the following situation: “The public sector
gathers and stores large quantities of data that could be of interest to individuals and businesses, but the
data is not often accessible to the public. Yet unimpeded access to such data constitutes one of the
fundamental principles of democracy, and is a vital element in a policy of transparency and openness.

Open Data essentially consists of freely accessible documents and/or statistical data produced by public
sector bodies of the Member States.

In Luxembourg, the amended Law of 4 December 2007 on the re-use of public-sector information (the
“2007 Law2007 Law”) currently regulates Open Data. The 2007 Law transposed into Luxembourg Law Directive
2003/98/EC of 17 November 2003 on the re-use of public sector information (the “Open DataOpen Data
DirectiveDirective”), amended by Directive 2013/37/EU of 26 June 2013.

soon to be repealed…soon to be repealed…

On 25 April 2018, as part of a package of measures aiming to facilitate the creation of a common data
space in the EU, the European Commission (EC) proposed to review the Open Data Directive. According
to an impact assessment by the EC and given the further amendments to be made, a recast of the
amended Open Data Directive was adopted on 20 June 2019 resulting in Directive (EU) 2019/1024 on
open data and the re-use of public sector information (the “New Open Data DirectiveNew Open Data Directive”).

The New Open Data Directive repeals the Open Data Directive from 17 July 2021 and focuses notably on:

reducing market entry barriers, in particular for SMEs, by limiting the exceptions that allow public
bodies to charge more for the re-use of their data than the marginal costs of dissemination;

increasing business opportunities by encouraging the dissemination of dynamic data via application
programming interfaces (APIs).

The Luxembourg Parliament is currently discussing Bill of Law No. 7643 (“BoL 7643BoL 7643”) with a view to
transposing the New Open Data Directive into Luxembourg law. BoL 7643 intends to repeal the 2007
Law.

On 20 January 2021, the Commission Nationale pour la Protection des Données (CNPD)  issued its
opinion on BoL 7643. While globally welcoming the proposed objectives, the CNPD insists on the need to
ensure the protection of personal data and right to privacy when granting access to public sector
documentation. In particular, based on Recital 154 of GDPR  to be read in conjunction with Article 25 of
the GDPR, the CNPD recommends assessing access rights under certain sector-specific laws while public
entities should consider issuing documents containing, by default, a minimum level of personal data or
even anonymised data. Indeed, the CNPD notes that certain pieces of legislation may contradict each
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another to a certain extent as, for instance, it cannot be excluded that the said sector-specific laws  may
permit access to documents containing personal data, while general access rules, as provided under the
amended Law of 14 September 2018 on transparent and open administration, lays down the common
general principles and limits on such access right.

and complemented by rules on data sharingand complemented by rules on data sharing

In contrast with Open Data, the Proposal for a Regulation on European data governance (the “DataData
Governance ActGovernance Act”) intends to govern access to existing documents held by public sector bodies of the
Member States. In a way, it complements the New Open Data Directive by addressing sharing
mechanisms for data held by public sector bodies that is subject to rights of others (such as documents
on which third parties hold intellectual property rights) and therefore falls outside the scope of the latter.

 

This may also interest youThis may also interest you

The Data Governance Act - regulating access to data held by public authorities

1. See https://gouvernement.lu/en/dossiers/2018/open-data.html (consulted on 11 February 2021).

2. For Luxembourg, you may visit the Open Data dedicated portal at https://data.public.lu/en.

3. Luxembourg data protection supervisory authority.

4. The General Data Protection Regulation ( Regulation 2016/679).

5. Such as the amended Law of 25 November 2005 relating to public access to information in the field of

environment

6. COM/2020/767 final.

Luxembourg law recognises issuance of dematerialised securities in blockchains

What happened?What happened?

On 21 January 2021, the Luxembourg Parliament adopted the Law of 22 January 2021 modifying the Law
of 5 April 1993 on the financial sector and the Law of 6 April 2013 on dematerialised securities (the “LawLaw
of 2021of 2021”).

The Law of 2021 aims at modernising the existing legal framework for dematerialised securities, by
expressly recognising the possibility to issue dematerialised securities through distributed ledger
technology (“DLTDLT”) such as blockchains.

Main takeawaysMain takeaways

The Law of 2021 introduces a definition of “issuance account” into the Law of 6 April 2013 on
dematerialised securities. An issuance account is defined as an account held by a settlement provider or
central account keeper recording the dematerialised securities issued by an issuer. This definition further
specifies that issuance accounts may be held within or through secured electronic registration devices,
including distributed electronic ledgers or databases. Thanks to the Law of 2021, it is now possible to rely
on DLT for both securities accounts and issuance accounts in the context of an issuance of
dematerialised securities.
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Impact on the financial industryImpact on the financial industry

The Law of 2021 modernises the Law of 6 April 2013, which now formally recognises the issuance and
circulation of dematerialised securities based on DLT.

The Law of 2021 thus offers enhanced legal certainty in relation to the opportunities provided by DLT.
Luxembourg based actors will be able to expand their services with regard to dematerialised securities,
thus contributing to the attractiveness of the local financial sector.

The Law also broadens the scope of services, which may be rendered by providers that can act as central
account keepers under the 2013 Law. For non-listed debt securities, the role of central account keeper is
now open to EEA investment firms and credit institutions, to the extent that they meet the appropriate
technical and organisational requirements to carry out such activities.

 

This may also interest you :This may also interest you :

Securities can legally be held through blockchains

The impact of legislative updates on the media market– key takeaways

What happened?What happened?

On 9 February 2021, the Chamber of Deputies voted a law that implements Directive (EU) 2018/1808 of
14 November 2018 into Luxembourg law. Within the framework of the Digital Single Market Strategy for
Europe, that Directive, entered into force on 18 December 2018, amended Directive 2010/13/EU on the
provision of audiovisual media services (the “Audiovisual Media Services DirectiveAudiovisual Media Services Directive”)  If, as very often, the
Council of State agrees with the exemption from the second vote, the new law will be passed and
become effective in a few days.

The implementation consists in modifications to the Law of 27 July 1991 on electronic media (the
“Electronic Media LawElectronic Media Law”).

What is the purpose?What is the purpose?

Aiming at taking into account the evolution of the audiovisual media services that occurred in the last
decade, the modifications notably cover new types of services and user experiences.

Considering that the public increasingly accesses and relies on such content disseminated through
electronic communications networks, the new legislation intends to balance the right to access online
content services with consumer protection and ensure better protection of minors.

What are the key takeaways?What are the key takeaways?

The material scope of the Electronic Media Law is widened to catch the new players who have
emerged in the media market over the last decade, such as video-sharing platforms, social media
services, user-generated videos, etc.

1

© ELVINGER HOSS PRUSSEN EHLO, OUR ICT, IP, MEDIA AND DATA PROTECTION NEWS - FEBRUARY 2021  | 8 / 9

https://www.elvingerhoss.lu/publications/securities-can-legally-be-held-through-blockchains
https://eur-lex.europa.eu/eli/dir/2018/1808/oj
http://data.europa.eu/eli/dir/2010/13/2018-12-18
http://data.legilux.public.lu/eli/etat/leg/loi/1991/07/27/n1/jo


To empower viewers, including parents and minors, the platforms concerned are required, in
particular, (a) to provide sufficient information about potentially harmful content and (b) to
monitor and implement appropriate measures toward user-generated content to ensure
compliance with certain key principles, including the prohibition of hate speech and discrimination,
and protecting minors from prejudicial content.

The principle of the “country of origin” to determine the Member State’s law to which the media
service provider is subject still applies. Luxembourg is now required to maintain a register of media
service providers who are subject to Luxembourg jurisdiction.

The provisions on commercial advertising are adapted to grant more flexibility to media service
providers with respect to the advertising moments, notably with respect to sponsorship and
product placement (except in certain types of media such as the news).

The prohibition of hate speech, incitement to violence and terrorism are strengthened with the
provision of criminal sanctions, for example for public provocation to commit a terrorist offence,
child pornography, racism and xenophobia.

 

For more information, feel free to contact our dedicated ICT, IP, media and data protection team!

 

This may also interest you:This may also interest you:

Focus on European Commission’s proposal for a Digital Services Act

Draft Law implementing the European Electronic Communications Code in Luxembourg

1. Directive (EU) 2018/1808 of 14 November 2018 amending Directive 2010/13/EU on the coordination of

certain provisions laid down by law, regulation or administrative action in Member States concerning the

provision of audiovisual media services in view of changing market realities.

For any further information please contact us or visit our website at www.elvingerhoss.lu.

The information contained herein is not intended to be a comprehensive study or to provide legal advice
and should not be treated as a substitute for specific legal advice concerning particular situations.

We undertake no responsibility to notify any change in law or practice after the date of this newsletter.
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